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IN THE HIGH COURT OF KARNATAKA  

KALABURAGI BENCH 

DATED THIS THE 18TH DAY OF DECEMBER, 2025 

BEFORE 

THE HON'BLE MR. JUSTICE M.G.S.KAMAL 

REGULAR SECOND APPEAL NO.200248 OF 2018 

(DEC/INJ) 

BETWEEN:  

 

YALLAPPA S/O PARAVVA NATEKAR (HARIJAN), 

AGE: 61 YRS OCC: AGRI.,  

R/O. VILLAGE KHADARAPUR,  

TQ. SHAHAPUR, DIST. YADGIRI-585223. 

 

…APPELLANT 

(BY SRI. SHIVANAND PATIL, ADVOCATE) 

AND: 

 

SMT. TANGAMMA W/O BASAPPA,  

AGE: 64 YRS, OCC: HOUSEHOLD,  

R/O. VILLAGE KHADARAPUR,  

NOW R/O. KURKUNDI,  

TQ. SHAHAPUR, DIST. YADGIRI-585223. 

 

…RESPONDENT 

(BY SRI SALOMON ALFRED, ADVOCATE FOR 

 SMT. NEEVA M. CHIMKOD, ADVOCATE) 
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 THIS REGULAR SECOND APPEAL IS FILED UNDER 

SECTION 100 OF THE CPC, PRAYING TO A) TO CALL FOR AND 

EXAMINE THE RECORDS IN O.S.NO.19/2012 OF THE ADDL. 

CIVIL JUDGE AND JMFC SHAHAPUR AND R.A.NO.18/2016 OF 

THE SENIOR CIVIL JUDGE AND JMFC SHAHAPUR AND ALLOW 

THE APPEAL BY SETTING ASIDE THE IMPUGNED JUDGMENT 

AND DECREE DATED 21.07.2018 IN R.A.NO.18/2016 AND 

CONFIRM THE JUDGMENT AND DECREE DATED 28.01.2016 IN 

O.S.NO.19/2012, PASSED BY ADDL. CIVIL JUDGE AND JMFC 

SHAHAPUR, DISMISSING THE SUIT OF THE PLAINTIFFS. B) TO 

GRANT ANY OTHER RELIEF OR RELIEF'S AS THE HON'BLE 

COURT DEEMS FIT IN THE FACTS AND CIRCUMSTANCES OF 

THE CASE.  

THIS APPEAL HAVING BEEN HEARD AND RESERVED FOR 

JUDGMENT ON 30.10.2025, COMING ON FOR 

‘PRONOUNCEMENT OF JUDGMENT’ THIS DAY, THE COURT 

DELIVERED THE FOLLOWING: 

 



 - 3 -       

 
  HC-KAR 

NC: 2025:KHC-K:7900 

RSA No. 200248 of 2018 

 

 
 

CORAM: HON'BLE MR. JUSTICE M.G.S.KAMAL 

 

CAV JUDGMENT 

This appeal is by the defendant aggrieved by the 

judgment and decree dated 21.07.2018 passed in Regular 

Appeal No.18/2016 on the file of the Senior Civil Judge, 

Shahapur (hereinafter referred to as ‘First Appellate 

Court’) by which the First Appellate Court while setting 

aside the judgment and decree dated 28.01.2016 passed 

in O.S.No.19/2012 on the file of Additional Civil Judge and 

JMFC, Shahapur, (hereinafter referred to as ‘Trial Court’) 

decreed the suit declaring the plaintiff to be the absolute 

owner of the suit properties and has also granted decree 

of permanent injunction as sought for.  

 

2. The subject matter of the suit are the following 

properties :- 

1)  Land bearing Sy.No.21/2 measuring 01 acre 16 

guntas,  

 
2)  Land bearing Sy.No.14/2 measuring 01 acre 18 

guntas,  
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3)  Land bearing Sy.No.57/3 measuring 01 acre 16 

guntas and  

 

4)  Land bearing Sy.No.57/2 measuring 01 acre 14 

guntas. 

 

All situated at Kadarapur village, Shahapur Taluk. 
(hereinafter referred to as ‘the suit schedule 

properties’ for brevity) 

 

 
3. The above suit in O.S.No.19/2012 is filed by the 

plaintiff - Tangamma W/o late Basappa for the relief of 

declaration and permanent injunction, contending inter-

alia that; 

3.1)  The suit schedule properties belonged to her husband 

Basappa, he having inherited the same through his 

ancestors. The said Basappa passed away during the 

year 1991 leaving behind the plaintiff and her son as 

his only legal heirs. Ever since then plaintiff and her 

son have been in possession and enjoyment of the 

suit schedule properties.  

3.2) Since, the son of the plaintiff is suffering from 

psychological disorder, plaintiff after the demise of 

her husband had engaged the services of the 

defendant to cultivate the land on crop sharing basis 

by paying cost and expenses in that regard. That 
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since about 15 years, plaintiff along with her son has 

been residing at Bhadrawati and having the land 

cultivated through the defendant as above. That 

except the said arrangement, there has been no 

transaction of any nature whatsoever between the 

plaintiff and the defendant in respect of the suit 

schedule properties.  

3.3) That the plaintiff being desirous of selling a portion of 

suit schedule properties to meet her financial 

constraints, obtained RTC extracts during the month 

of October – 2011. To her shock and dismay she 

discovered the name of the defendant having been 

entered in the revenue records. On enquiry, she met 

with an evasive reply by the defendant of he having 

purchased the suit schedule properties. That the 

defendant has got his name entered into revenue 

records claiming to be the brother of the husband of 

the plaintiff by giving false information.  

3.4) The suit schedule properties being absolute properties 

of Basappa, upon his demise are succeeded by the 

plaintiff and her son who are his only legal heirs. 

That the illegality committed by the defendant in 

obtaining his name entered in the revenue records, 

has given rise to cause of action constraining the 

plaintiff to file the suit for declaration and injunction. 
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4. In response, the defendant filed written 

statement ; 

4.1)  Admitting the suit scheduled properties to be the 

ancestral properties of the husband of the plaintiff. 

However, denied the plaintiff's claim of she being in 

possession and cultivation of the same. It is also 

denied that the son of the plaintiff is suffering from 

psychological disorder. The claim of the plaintiff of 

she engaging the defendant to cultivate the suit 

schedule properties land on crop sharing basis by 

paying the cost and expenses towards the cultivation 

of the suit schedule properties is also denied.  

4.2) It is a specific case of defendant that he had 

purchased land in Sy.No.14/2 measuring 01 acre 18 

guntas (Item No.2 of the suit schedule properties) 

from the plaintiff and her son - Shivaraj on 

03.02.1995 for a sum of Rs.10,000/-. Since, the 

defendant had already paid Rs.1,000/- towards 

advance, he paid Rs.4,000/- on the date of the 

agreement and remaining consideration of Rs.5,000/- 

was paid on 16.04.1995 to the son of the plaintiff. 

Ever since then the defendant has been in possession 

and enjoyment of the said land as absolute owner 
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thereof. Accordingly, his name has been mutated in 

the revenue records.  

4.3) That the mother of the defendant had purchased land 

in Sy.No.21/2 measuring 01 acre 16 guntas and land 

in Sy.No.57/3 measuring 01 acre 16 guntas (Item 

Nos.1 and 3 of the suit schedule properties) and 

other suit properties from the husband of plaintiff at 

an immemorial point of time. Ever since then the 

mother of the defendant has been the owner in 

possession of the said lands and after her death, the 

defendant succeeded to the same and has continued 

to be in possession as owner thereof. The agreement 

of sale is binding on the plaintiff and her son and 

they are not concerned with the suit schedule 

properties. Hence, sought for dismissal of the suit. 

5. Based on the pleading, the Trial Court framed 

the following issues:  

1. Whether the plaintiff proves that, she is the 

owner and possessor of suit schedule 

properties? 
 

2.  Whether the plaintiff further proves that, 

defendant is illegally mutated the suit 

properties in his name? 
 

3.  Whether the defendant proves that, his 

mother has purchased suit schedule properties 

from the plaintiff? 
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4.  Whether the plaintiff is entitled relief of 

declaration and injunction as sought for? 
 

5. What order or decree? 

 

6. Plaintiff examined herself as PW.1 and two 

witnesses as PW.2 and PW.3 and exhibited 56 documents 

marked as Ex.P.1 to 56. Defendant examined himself as 

DW.1 and two witnesses as DW.2 and DW.3 and exhibited 

23 documents as Ex.D1 to 23. 

 

7. On appreciation of the evidence, the Trial Court 

though having found plaintiff to have established her 

ownership over the suit schedule properties, however, held 

that it was not clear whether the plaintiff was in 

possession of the suit schedule properties as on the date 

of the institution of suit, accordingly, referring to Section 

34 of the Specific Relief Act, 1963, dismissed the suit. 

 

8. Being aggrieved, plaintiff filed regular appeal in 

R.A.No.18/2016 before the First Appellate Court. 

Considering the grounds urged, the First Appellate Court 

framed the following points for its consideration:  
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ಅಂಶಗಳ� 

1  �ೆಳ 	ಾ��ಾಲಯವ� �ೊರ��ದಂತಹ �ೕಪ�� �ಾ�ಯ 

�ಾ ಾ!ಾರಗ"#ೆ �ಾಗೂ �ಾನೂ%#ೆ 

ವ��&ಕ(�ಾ)ರುತ(+ೆ,ೕ? 

2  �ೆಳ	ಾ��ಾಲಯವ� �ೊರ��ದ �ೕಪ�� ಮತು( ಮಧ� 

�/0ಯ12 ಈ 	ಾ��ಾಲಯದ ಪ0�ೇ4ಸುವ ಅವಶ� 

ಇರುತ(+ೆ,ೕ? 

3  �ಾ#ಾದ7ೆ �ಾವ ಆ+ೇಶ? 

 

9. On re-appreciating the evidence, the First 

Appellate Court answered points No.1 and 2 in the 

affirmative and consequently, allowed the appeal, set 

aside the judgment and decree passed by the Trial Court 

and decreed the suit in its entirety, granting the relief as 

sought for. 

 

10. Being aggrieved, the defendant is before this 

Court in this second appeal. 

 

11. This Court by order dated 16.03.2021 admitted 

the appeal for consideration of following substantial 

question of law :- 
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i)  Whether under the fact and circumstances of the 

case, a decree of declaration can be sought 

regarding title, without seeking relief of possession, 

even as admitted by the plaintiff that the 

defendants are in permissible possession for more 

than 40 years, therefore, suit filed for seeking relief 

of declaration is maintainable without seeking relief 

of possession as per Section 34 of the Specific 

Relief Act.? 

 

ii)  Whether, under the facts and circumstances of the 
case the suit filed by the plaintiff is barred by 

limitation as per Article-64 of the Limitation Act.? 

 
 

12. Sri. Shivanand Patil, learned counsel appearing 

for the defendant reiterating the grounds urged in the 

memorandum of appeal, submitted that; 

 

12.1) The First Appellate Court grossly erred in not 

appreciating the evidence on record in that, even 

according to the plaintiff, defendant has been in 

possession and cultivation of the suit schedule 

properties ever since the demise of her husband. 

Thus, when the plaintiff herself has admitted in the 

plaint regarding defendant being in possession of 

suit schedule properties, a suit for declaration 

without seeking possession is clearly not 

maintainable in the light of provisions of Section 34 
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of the Specific Relief Act, 1963 and the law laid by 

the Hon’ble Supreme Court in this regard.  

 

12.2) That the First Appellate Court failed to appreciate 

the fact that the defendant is in possession of the 

property based on the agreement which he had 

entered into with the plaintiff and her son and also 

on the basis of the agreement which his mother had 

entered into with the husband of the plaintiff. That 

he has been in possession and enjoyment of 

property in Sy.No.21/2 and Sy.No.57/3 for about 

60 years and Sy.No.14/2 for about 18 years. He 

refers to the deposition of the plaintiff recorded on 

21.02.2015 and submits that the plaintiff has 

categorically admitted that defendant being in 

possession of the suit schedule properties.  

 

12.3) That Even if it is assumed that the defendant is 

cultivating the land for and behalf of the plaintiff, 

she cannot claim to be in exclusive possession of 

properties. The First Appellate Court has not given 

any reasoning or finding with regard to name of the 

defendant  being reflected in the records of right. 

Thus, the judgment and decree passed by the First 

Appellate Court suffers from perversity. He relies 
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upon the following judgments in support of his 

contentions:- 

A)  Vasantha (Dead) their LRs vs. Rajalakshmi 

@ Rajam (Dead) and their LRs– 2024 SCC 

OnLine SC 132; 
 

B)  Anathula Sudhakar vs. P. Buchi Reddy 

(dead) By LRs.- 2008 SCC OnLine SC 

550:AIR 2008 SC 2033; 

 

C)  Executive Officer, Arulmigu Chokkanatha 

Swamy Koli Trust Virudhunagar vs. 
Chandan and others – AIR 2017 SC 1034; 

and 

 

D) Aralappa vs. Sri. Jagannath and others – 
AIR 2007 Kant 91. 

 

 

13. Per contra, the learned counsel appearing for 

the plaintiff, justifying the judgment and decree passed by 

the First Appellate Court submitted :  

13.1) That the plaintiff has never admitted that defendant 

being in possession of the property. He submits 

that the plaint averments explicitly make out a case 

that the plaintiff had engaged the services of the 

defendant to cultivate the land by paying the cost 

of cultivation on crop sharing basis. At the most, 

defendant can be considered as an agricultural 

laborer or the caretaker of the suit schedule 
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properties. Such an arrangement would not amount 

to plaintiff delivering and handing over of the 

possession of the suit schedule properties to the 

defendant. As such, defendant cannot claim to be in 

possession of the suit schedule properties. The 

possession being claimed by the defendant is 

neither exclusive nor absolute. Plaintiff and her son 

continued to be in the constructive possession of 

the suit schedule properties.  

13.2) The basis on which the defendant is claiming his 

right being alleged agreements, which he claimed 

to have entered into with the plaintiff and her son, 

as well as his mother with the husband of the 

plaintiff and the defendant not having established 

and proved such transaction has no basis to 

contend that his possession is exclusive and lawful.  

13.3) He refers to revenue records produced at Exs.P.11, 

12, 34 and 35 and submitted that defendant has 

got his name illegally entered into revenue records 

by wrongly showing himself to be the brother of the 

husband of the plaintiff who is admittedly the 

‘pattedar’ of the suit schedule properties. That such 

a false entry in the revenue records would not give 

any right, title and interest in favor of the 

defendant.  
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13.4) There is no prohibition under law, much less under 

Section 34 of the Specific Relief Act, 1963 for the 

plaintiff to maintain the suit as filed. Thus the suit 

as prayed and filed by the plaintiff is very well 

maintainable. Hence, seeks for dismissal of the 

appeal.  

13.5) He relies upon the following judgments in support 

of his case:-  

A) Maria Margarida Sequeria Fernandes and 

others vs. Erasmo Jack de Sequeria (Dead) 
through LRs and others – AIR 2012 SC 

1727:2012 SCC OnLine SC 281; 

 

B) Anathula Sudhakar vs. Buchi Reddy (dead) by 
LRs and Ors.. - AIR 2008 SC 2033; 

 

C)  Akkamma and others vs. Vemavathi and 

others – (2021) 18 SCC 371; and 

 

D)  Rabindranath Panigrahi vs. Surendra Sahu – 

2025 SCC OnLine SC 504. 

 

 

14. Heard. Perused the records.  

 

15. As regards the ownership, plaintiff claims that 

the suit schedule properties absolutely belonged to her 

husband Basappa he having inherited the same through 

his ancestors.  That Basappa passed away during the year 
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1991 leaving behind plaintiff and her son to succeed to the 

properties.  

 

16. Defendant on the other hand, does not dispute 

that husband of the plaintiff to be the absolute owner of 

the suit schedule properties. However, he claimed to be in 

possession and enjoyment of the suit properties as owner 

thereof pursuant to agreement of sale alleged to have 

been executed by the plaintiff and her son in respect of 

land in Sy.No.14/2 (Item No.2 of the suit schedule 

properties and mother of defendant having purchased land 

in Sy.No.21/2 and Sy.No.57/3 (Item Nos.1 and 3 of the 

suit schedule properties) and other suit properties from 

the husband of the plaintiff. 

17. The Trial Court while answering issue No.1 has 

found that the defendant has neither pleaded nor proved 

as to how his mother purchased the land bearing 

Sy.Nos.21/2 and 57/3 (Item Nos.1 and 3 of the suit 

schedule properties).  Similarly, even the witnesses 
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examined in this regard, have not supported the case of 

the defendant. 

18. Ex.P.3 is the RTC extract in respect of land 

Sy.No.21/2. Entries in the said document indicate that the 

name of the defendant having been mutated showing him 

to be the brother of Basappa, the husband of the plaintiff. 

Ex.P.12 is another RTC extract of the land bearing 

Sy.No.57/3, even in the said document name of the 

defendant has been shown as the brother of Basappa.  

19. As rightly taken note of the Trial Court, it is not 

the case of the defendant that he is the brother of 

husband of the plaintiff and further in the absence of any 

pleading and proof regarding the mother of the defendant 

allegedly purchasing the land Sy.Nos.21/2 and 57/3 (Item 

Nos.1 and 3 of the suit schedule properties), defendant 

cannot claim to be the owner of the said land. 

20. Similar is the situation in respect of land 

Sy.No.14/2 (Item No.2 of the suit schedule properties) 
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which according to the defendant he purchased the same 

by entering into agreement of sale with plaintiff and her 

son. Nothing is brought on record by the defendant 

proving the said alleged agreement of sale or payment of 

sale consideration of Rs.10,000/- to the plaintiff and her 

son. The revenue records relied upon by the plaintiff would 

support the case of the plaintiff.  

21. Even as rightly taken note of the Trial Court 

with reference to Section 54 of the Transfer of Property 

Act, 1882, assuming defendant had indeed entered into 

agreement to purchase the suit schedule properties as 

claimed, the same would not create and convey any right, 

title and interest in the suit schedule properties in his 

favour without there being execution and registration of 

the deeds of conveyance by the plaintiff and her son in 

favour of the defendant in the manner known to law.  

22. The Trial Court and the First Appellate Court 

have concurrently come to the conclusion that husband of 

the plaintiff being the owner of the suit schedule 



 - 18 -       

 
  HC-KAR 

NC: 2025:KHC-K:7900 

RSA No. 200248 of 2018 

 

 
 

properties and defendant having failed to establish his 

claim of he being the owner by virtue of alleged 

agreements of sale entered into by him and his mother.  

23. The next question therefore that arises for 

consideration is whether the plaintiff had engaged the 

defendant to cultivate the suit schedule properties by 

paying the expenses on crop share basis as claimed in the 

plaint? 

24. Plaintiff claimed to have entered into 

arrangement with the defendant, namely engaging the 

defendant to cultivate the suit schedule properties on crop 

sharing basis by paying the expenses towards cost of 

cultivation. Averments in this regard are made at 

Paragraphs 3 and 4 of the plaint, which read as under:- 

“3 . CzÀÄ ºÉ Ã¼ÀÄªÀÅ zÉ Ã£ ÉAz À gÀÉ, zÁª Á D¹ÛU À¼ÀÄ ªÀÄ ÈvÀ §¸À¥ Àà v ÀA zÉ 
ZÀA z Áæ ªÀÄ¥Àà  E v À£À  ¦v Áæ f ðv À D¹ ÛUÀ¼ÀÄ DVg ÀÄv ÀÛªÉ.  ¸ ÀzÀj ªÀÄ Èv À §¸ À¥Àà 
vÀA zÉ ZÀA zÁæªÀÄ¥Àà Eª ÀgÀÄ ªÁ ¢A iÀÄ UÀA qÀ£ ÁV zÀÄ Ý, Dv À zÁ ª Á D¹ÛU À¼À£ÀÄ ß 
ªÁgÀ̧ ÀÄ £ Áv É ¬ÄAzÀ v À £Àß ºȨ́ Àj£À°è ºÀP ÀÄ Ì ª À ÄvÀÄ Û ¸Áé¢ü Ã£Àª À£ÀÄ ß 
¸ÁÜ¦¹PÉÆA qÀÄ ª Á¢ ªÀÄv ÀÄ Û vÀ£ Àß ªÀÄU À£ÉÆA ¢U ÀÉ C£ÀÄ¨sÉ ÆÃV ¹zÀÄ Ý EgÀÄv ÀÛz É. 
Fv À£ÀÄ 1991 gÀ°è ªÀÄgÀtªÀ£ ÀÄ ß ºÉÆA¢ zÀÄ Ý, DvÀ £À ªÀÄgÀt zÀ £ ÀAv Àg À 
zÁ ª Á D¹ ÛUÀ¼À£ ÀÄ ß ª Á¢A iÀÄ Ä vÀ£ Àß ¸ Áé¢ü Ã£ À PÀÌÉ v ÉUÀÉzÀÄPÉÆA qÀÄ 
C£ ÀÄ¨sÉÆÃV¸ ÀÄv ÁÛ §gÀÄw ÛzÁÝg ÀÉ. ª Á¢UÀÉ M §â ªÀÄU À¤zÀ Ä Ý, DvÀ ªÀiÁ£ À¹P À 
zÀÄ§ð® v É ¬ÄAzÀ §¼ À® ÄwÛzÁÝ£É . ªÁ¢Ai ÀÄ Ä v À£Àß UÀA qÀ£ À ªÀÄg ÀtzÀ £ ÀAv Àg À 
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zÁ ª Á D¹ÛU À¼À£ ÀÄ ß ¥ÀæwªÁ¢ E ªÀjU ÀÉ ¥ÀæwªÀµÀ ð ¸ÁUÀÄªÀ½ AiÀÄ£ÀÄ ß  
ªÀi ÁrPÉ ÆqÀ® Ä PÉ Ã½ PÉÆA r zÀÄ Ý, ¸ ÁU ÀÄªÀ½  ªÀi ÁqÀ ® Ä §g ÀÄªÀ R ZÀð£ ÀÄ ß 
vÁ£ ÉÃ  PÉÆqÀÄªÀÅ z ÁV  ªÀÄvÀÄ Û §gÀÄªÀ  ¥sÀ̧ À°£ À°è CzsÀ ð ªÀ£ÀÄ ß PÉÆq ÀÄªÀÅ zÁV  
ºÉ Ã½z ÀÄ Ý, CzÀgÀA v É ¥Àæwª Á¢A iÀÄ Ä zÁ ªÁ D¹ÛU À¼À£ÀÄ ß ¸ÁUÀÄªÀ½A iÀÄ£ÀÄ ß 
ªÀi ÁrPÉ ÆqÀÄv ÁÛ, v À£ Àß PÉ®¸ÀPÀÌÉ C zsÀð ¥s À̧ À®£ÀÄ ß v ÉUÀÉzÀÄPÉ Æ¼ÀÄ îw ÛzÀÝ £ÀÄ. 

 
4. CzÀÄ ºÉ Ã¼ÀÄªÀÅz ÉÃ£ ÉA zÀg É, ªÁ¢Ai ÀÄ Ä F £ ÀqÀÄ ªÉ CA zÀgÉ 

¸ÀÄªÀiÁg ÀÄ 15 ª ÀµÀðU À¼À »A zÉ v À£ Àß ªÀÄU À£À eÉÆ vÉ  ¨sÀzÀ æªÀ wU É ºÉÆÃV  
£É®¹zÀÄ Ý, C°èA zÀ ¥Àæ w ªÀµÀð  ¸ ÁU ÀÄªÀ½A iÀÄ ªÉ ZÀÑ ªÀ£ÀÄ ß PÉÆqÀÄv ÁÛ 
¥Àæwª Á¢A iÉÆA ¢UÉ CzÉ Ã ¤ A iÀÄªÀÄªÀ£ÀÄ ß ¥ Á°¹PÉÆA q ÀÄ § A ¢z ÀÄ EgÀÄv ÀÛzÉ .  
ªÀÄv ÀÄ Û Cw ªÀÄ ÄRåª ÁV  ª Á ¢A iÀÄ Ä Cw «± Áȩ́ ÀªÀ£ ÀÄ ß ¥Àæ wª Á¢ «µÀA iÀÄ zÀ°è 
ºÉÆ A ¢z ÀÄ Ý , Dv À ¥À æwª ÀµÀ ð ©w ÛzÀ ¥sÀ̧ À°£À °è vÀ£ Àß  CzsÀð  ¥ Á®£ÀÄ ß 
vÉU ÉzÀÄ PÉÆA qÀÄ G½ ¢zÀÝ £ÀÄ ß ªÁ¢UÉ PÉ ÆqÀÄv ÁÛ §gÀÄw ÛzÀÝ £ÀÄ ß F j ÃwAiÀÄ  
ªÀå ªÀºÀg Àu ÉA iÀÄ Ä  ªÁ¢ ªÀÄv À Ä Û ¥ÀæwªÁ¢AiÀÄ £À qÀÄªÉ © lÖgÉ zÁª Á D¹ÛU É 
¸ÀA §A ¢ü¹zÀA v É EvÀg É AiÀ iÁª ÀÅzÉ Ã j Ãw AiÀÄ ªÀåªÀ ºÀgÀ u É E® èzÉ PÀgÁgÀÄ 
E¢Ý gÀÄªÀÅ¢® è. DzÀgÉ ¥Àæw ªÁ¢A iÀÄ Ä ª Á¢A i ÀÄ UÀªÀÄ£ÀPÉÌ E®èzÉ z Áª Á 
D¹ ÛUÉ ¸ ÀA §A ¢ü¹zÀA v É PÉ ®ªÀÅ CPÀæ ªÀÄUÀ¼À£ ÀÄ ß ªÀiÁr zÀÄ Ý, D ªÀÄ Æ®PÀ 
ªÁ ¢UÉ vÀÄA ¨ Á ªÉÆÃ¸À ªÀ£À Ä ß ªÀiÁr zÀÄ Ý D PÁgÀt PÁÌ V ªÁ¢A iÀÄ Ä WÀ£ À 
£Áå AiÀi Á®AiÀÄPÉ Ì F zÁªÉ AiÀÄ £ ÀÄ ß À̧°è¸ÀÄw ÛzÁÝ¼ É.” 

 

25. Fact of plaintiff residing at Bhadrawati since 15 

years after demise of her husband is admitted by the 

defendant.  As already noted defendant has admitted the 

husband of the plaintiff to be the absolute owner of the 

suit schedule properties.  Defendant having failed to prove 

his ownership and possession through and under the 

alleged agreements of sale and in the absence any other 

pleading set up by the defendant justifying his possession, 

necessary corollary and  inference requires to be drawn to 
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accept the case of the plaintiff as pleaded above of she 

having engaged the service of defendant to cultivate the 

land. Further, plaintiff having pleaded in the plaint as 

extracted above has also reiterated the same in her 

examination-in-chief. She has withstood the cross-

examination and nothing has been elicited during her 

cross-examination to discredit her oral testimony. She has 

repeatedly reiterated during the deposition of the fact of 

she having given the suit schedule properties to the 

defendant for cultivating on crop sharing basis. No other 

inference other than what is pleaded by the plaintiff would 

justify under the facts and circumstances of the case.  

26. The entries in the revenue records Ex.P.1 to 11 

indicate name of Basappa the husband of the plaintiff 

being the owner and in possession of the suit lands. Ex.P.3 

is the RTC in respect of Sy.No.21/2 for the years 1988-

1989 to 1992-1993.  Ex.P.12 is the RTC in respect of land 

in Sy.No.57/3 for the year 1988-1989 to 1991-1992. In 

the said exhibits at column No.9 name of Basappa 
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husband of plaintiff has been rounded off and name of 

defendant - Yallappa, mother - Paramma has been shown. 

In column No.10 it is shown as ¥ÀmÉÖ z ÁgÀ£À v À ªÀÄ ä ªÀU Àð £ÀA .2 1  

(brother of the pattedar) dated 09.07.1992 in respect of 

both the survey numbers Sy.Nos.21 and 57. Thus, the said 

entries reveal that the name of the defendant has been 

entered into showing him as the brother of the husband of 

the plaintiff. The said entries are not on the basis of 

defendant having purchased the property or he having 

entered into any agreement. The said documents run 

contrary to the very case of the defendant of he being in 

possession of the suit schedule properties on the basis of 

alleged purchase by his mother way back. Thus, from the 

above, it can be inferred that the plaintiff had not parted 

with the possession of the suit schedule properties to the 

defendant based on any agreement to sell or the sale 

transaction. 

27. Apex Court in the case of Vishwa Vijay 

Bharati vs. Fakhrul Hassan and others - (1976) 3 
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SCC 642, dealing with the presumption of correctness of 

revenue entries, at paras 14 and 15 has held as under :- 

“14. It is true that the entries in the revenue record 

ought, generally, to be accepted at their face value and courts 

should not embark upon an appellate inquiry in to their 

correctness. But the presumption of correctness can apply only 

to genuine, not forged or fraudulent, entries. The distinction 

may be fine but it is real. The distinction is that one cannot 

challenge the correctness of what the entry is the revenue 
record states but the entry is open to the attack that it was 

made fraudulently or surreptitiously. Fraud and forgery rob a 

document of all its legal effect and cannot found a claim to 

possessory title. 

15. In Amba Prasad v. Abdul Noor Khan – (1964) 7 

SCC 800, it was held by this Court that Section 20 of the U.P. 

Act 1 of 1951 does not require proof of actual possession and 

that its purpose is to eliminate inquiries into disputed 

possession by acceptance of the entries in the Khasra or 

Khatauni of 1356 Fasli. While commenting on this decision, this 

Court observed in Sonawati v. Sri Ram – (1968) 1 SCR 617, 

620 that the Civil Court in adjudging a claim of a person to the 

rights of an adhivasi is not called upon to make an enquiry 

whether the claimant was actually in possession of the land or 
held the right as an occupant: cases of fraud apart, the entry in 
the record alone is relevant. We have supplied the emphasis in order 
to show that the normal presumption of correctness attaching to 

entries in the revenue record, which by law constitute evidence of a 
legal title, is displaced by proof of fraud. 

 

Thus, facts of the case with regard to entry of name of 

defendant in the revenue records read in the light of the 

aforesaid judgment of the Apex Court in Vishwa Vijay 

Bharati (supra) would make it clear that the defendant  
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cannot claim any possessory title over the suit schedule 

properties either.  

28. Since, the title of the plaintiff over the suit 

properties has remained unimpeached for defendant 

having failed to prove his case of he having purchased the 

suit properties and in the absence of defendant justifying 

his possession by any other lawful means and manner, the 

assertion of the plaintiff of she engaging the service of the 

defendant to cultivate the land on crop share basis stands 

proved.  

29. Defendant on the other hand, can neither be 

considered as a tenant nor a licensee and his possession, 

if any, can only be that of an agent or a servant. As held 

by the Hon’ble Apex Court in the case of Puran Singh vs. 

State of Punjab - (1975) 4 SCC 518 : 

“Occupation of a property by a person as an agent or 

servant at the instance of owner will not amount actual 

physical possession”   
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30. The Hon’ble Apex Court in the case of Maria 

Margarida Sequeira Fernandes (supra) has crystallized 

the principle of law in the case of this nature which is as 

under:-  

“101. Principles of law which emerge in this case are 

crystallized as under:- 

1.  No one acquires title to the property if he or she was 

allowed to stay in the premises gratuitously. Even by 

long possession of years or decades such person 
would not acquire any right or interest in the said 

property. 

2.  Caretaker, watchman or servant can never acquire 

interest in the property irrespective of his long 

possession. The caretaker or servant has to give 

possession forthwith on demand. 

3. The Courts are not justified in protecting the 

possession of a caretaker, servant or any person who 
was allowed to live in the premises for some time 

either as a friend, relative, caretaker or as a servant. 

4.  The protection of the Court can only be granted or 

extended to the person who has valid, subsisting rent 
agreement, lease agreement or license agreement in 

his favour. 

5.  The caretaker or agent holds property of the principal 

only on behalf of the principal. He acquires no right or 
interest whatsoever for himself in such property 

irrespective of his long stay or possession.” 

 

31. Notwithstanding the above, since the Trial Court 

dismissed the suit on the premise of plaintiff not being in 
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possession of the properties and in view of the first 

substantial question of law framed as above regarding 

maintainability of the suit, in view of Section 34 of the 

Specific Relief Act, 1963, is concerned, it is necessary to 

advert to Section 34 of the Specific Relief Act, 1963 which 

reads as under:- 

“Section 34.- Discretion of Court as to declaration of 
status or right.- Any person entitled to any legal 

character, or to any right as to any property, may 

institute a suit against any person denying, or interested 
in deny, his title to such character or right, and the Court 

may in its discretion make therein a declaration that he is 
so entitled, and the plaintiff need not in such suit ask for 
any further relief.  

 
Provided that no Court shall make any such declaration 

where the plaintiff, being able to seek further relief than a 

mere declaration of title, omits to do so. 
 

Explanation.- A trustee of property is a “person interested 

to deny” a title adverse to the title of some one who is not 

in existence, and for whom, if in existence, he would be a 
trustee.” 

 

32. The Hon’ble Supreme Court in the case of 

Akkamma and others (supra). At Para Nos.16 to 21 has 

held as under :- 

“16. The prohibition or bar contained in proviso to 

Section 34 of the 1963 Act determines the maintainability 

of a suit and that issue has to be tested on the basis the 

plaint is framed. If the plaint contains claims for 
declaratory relief as also consequential relief in the form 
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of injunction that would insulate a suit from an attack on 

maintainability on the sole ground of bar mandated in the 
proviso to the aforesaid section. If on evidence the 

plaintiff fails on consequential relief, the suit may be 
dismissed on merit so far as plea for consequential relief 

is concerned but not on maintainability question Invoking 
the proviso to Section 34 of the 1963 Act. If the plaintiff 
otherwise succeeds in getting the declaratory relief, such 

relief could be granted. On this count, we do not accept 
the ratio of the Karnataka High Court judgment in the 

case of Sri Aralappa (supra) to be good law. In that 

decision, it has been held:- 

"31. Even if the plaintiff comes to Court 
asserting that he is in possession and that if it 

is found after trial that he was not in 
possession on the date of the suit, even then, 
the suit for declaration and permanent 

injunction is liable to be dismissed as not 
maintainable, as no decree for permanent 

injunction can be granted if the plaintiff is not 

in possession on the date of the suit. In such 
circumstances, it is necessary for the plaintiff 

to amend the plaint before the judgment and 
seek relief of possession. Therefore, a suit for 

declaration of title and permanent injunction, 
by the plaintiff who is not in possession on the 
date of the suit, when he is able to seek further 

relief of recovery of possession also, omits to 
do so, the Court shall not make any such 

declaration and the suit is liable to be 

dismissed as not maintainable". 

17. So far as the reliefs claimed in the suit out of 
which this appeal arises, prayer for declaration was 

anchored on two instances of interference with the 
possession of land of the plaintiffs and injunctive relief for 
restraint from interference with the property was also 

claimed. But possession of the said property by the 
original plaintiff was not established. The alternative relief 

sought to be introduced at a later stage of the suit was 

also found to be incapable of being entertained for the 
reason of limitation. Thus, the foundation of the case of 

the plaintiffs based on these two factual grounds 
collapsed with the fact-finding Courts rejecting both these 
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assertions or allegations. But that factor ought not to be a 

ground for denying declaration of ownership to the 
plaintiffs. There is no bar in the Specific Relief Act, 1963 

in granting standalone declaratory decree. The Trial Court 
came to a positive finding that the original plaintiff was 

the owner of the suit-property. But it held that in absence 
of declaration of relief of possession by the plaintiff, 
declaration of title cannot be granted. We have already 

expressed our disagreement with this line of reasoning. It 
seems to be a misconstruction of the provisions of Section 

34 of the 1963 Act. The Trial Court and the High Court 

have proceeded on the basis that the expression "further 
relief" employed in that proviso must include all the reliefs 

that ought to have been claimed or might have been 

granted. But in our view, that is not the requirement of 

the said proviso. This takes us to the corollary question as 
to whether the 1987 suit could have been held to be 

barred under the principle contained in Order II Rule 2 of 

the Code of Civil Procedure, 1908. In our opinion, the said 
provisions of the Code would not apply in the facts of this 

case, as the denial of legal right in the 1987 suit is 
pegged on two alleged incidents of 15th and 25th 
February. 1987. These allegations can give rise to claims 

for declaration which obviously could not be made in the 

1982 suit. The claim for declaratory decree could well be 

rejected on merit, but the suit in such a case could not be 
dismissed invoking the principles incorporated in Order II 

Rule 2 of the Code of 1908. 

18. The High Court has proceeded on the footing 

that in the subject-suit, the original plaintiff must have 

had asked for relief for recovery of possession and not 
having asked so, they became disentitled to decree for 

declaration and possession. But as we have already 

observed, the proviso to Section 63 of the 1963 Act 

requires making prayers for declaration as well as 
consequential relief. In this case, if the relief on second 

count fails on merit, for that reason alone the suit ought 

not to fall in view of aforesaid prohibition incorporated in 
Section 34 of the 1963 Act. 

19. Having opined on the position of law 
incorporated in Section 34 of the 1963 Act, we shall again 

turn to the facts of the present case. The first suit was for 
perpetual injunction, in which the original plaintiff lost for 
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failing to establish possession. In the second suit (the 

1987 suit), reliefs were claimed for declaration based on 
allegation of subsequent disturbances and on that basis 

injunctive relief was asked for. The plaintiffs claim for 
being in possession however failed. Thus, no injunction 

could be granted restraining the defendants from 
disturbing or interfering with the original plaintiffs' 
possession of the suit land. But as the Trial Court found 

ownership of the original plaintiff was proved, in our view 
the original plaintiff was entitled to declaration that he 

was the absolute owner of the suit property. There is no 

bar in granting such decree for declaration and such 
declaration could not be denied on the reasoning that no 

purpose would be served in giving such declaration. May 

be such declaratory decree would be non-executable in 

the facts of this case, but for that reason alone such 
declaration cannot be denied to the plaintiff. Affirmative 

finding has been given by the Trial Court as regards 

ownership of the original plaintiff over the subject-
property. That finding has not been negated by the High 

Court, being the Court of First Appeal. In such 
circumstances, in our opinion, discretion in granting 
declaratory decree on ownership cannot be exercised by 

the Court to deny such relief on the sole ground that the 

original plaintiff has failed to establish his case on further 

or consequential relief. 

20. In these circumstances, we sustain the 

judgment of the High Court that the plaintiffs were not 
entitled to injunctive relief as prayed for and also the 

rejection of the plaintiffs plea for introduction of relief for 

possession. But at the same time, we set aside that part 
of the judgment by which it has been held that the 

plaintiffs were disentitled to declaration of ownership of 

the property. We accordingly hold that the plaintiffs are 

entitled to declaration that they are owners of the suit 
property and there shall be a decree to that effect. 

       21. The appeal is party allowed in the above terms.” 
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33. Similarly, in the case of Union of India  v. 

Ibrahim Uddin – (2012) 8 SCC 148, at paragraph 

Nos.55 to 58 has held as under :- 

“55. The section provides that courts have 
discretion as to declaration of status or right, however, it 
carves out an exception that a court shall not make any 

such declaration of status or right where the complainant, 
being able to seek further relief than a mere declaration 

of title, omits to do so. 
 

56. In Ram Saran v. Ganga Devi [(1973) 2 SCC 

60] this Court had categorically held that the suit seeking 
for declaration of title of ownership but where possession 

is not sought, is hit by the proviso of Section 34 of the 
Specific Relief Act, 1963 and, thus, not maintainable. In 
Vinay Krishna v. Keshav Chandra [1993 Supp (3) SCC 

129] this Court dealt with a similar issue where the 
plaintiff was not in exclusive possession of property and 

had filed a suit seeking declaration of title of ownership. 

Similar view has been reiterated observing that the suit 

was not maintainable, if barred by the proviso to Section 
34 of the Specific Relief Act. (See also Gian Kaur v. 

Raghubir Singh [(2011) 4 SCC 567) 

 
57. In view of the above, the law becomes crystal 

clear that it is not permissible to claim the relief of 

declaration without seeking consequential relief 
 

58. In the instant case, the suit for declaration of 

title of ownership, had been filed, though Respondent 1-

plaintiff was admittedly not in possession of the suit 
property Thus, the suit was barred by the provisions of 

Section 34 of the Specific Relief Act and, therefore, ought 

to have been dismissed solely on this ground. The High 
Court though framed a substantial question on this point 

but for unknown reasons did not consider it proper to 
decide the same." 
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34. Thus, the trial court was not justified in 

dismissing the suit of the plaintiff applying the provisions 

of Section 34 of the Specific Relief Act to the facts and 

circumstances of the case as narrated hereinabove.  

35. From the above discussion, the following 

emerges:-  

i.  That the plaintiff is the absolute owner of suit 

schedule properties. 

ii.  That the defendant though claimed to have 

purchased the property has failed to justify his title 

over the same.  

iii. Since, the pleading and evidence of the plaintiff 

regarding she having engaged the defendant to 

cultivate the land on crop share basis has not been 

rebutted or disproved, defendant cannot claim to be 

in possession of the property in any manner, other 

than being agent, caretaker or agricultural laborer 

under the plaintiff. 

iv. The revenue entries reflecting in the name of 

defendant not based on legally acceptable 

transaction obtained surreptitiously cannot confer 

any possessory right or title in favour of the 

defendant. 
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v. Since, plaintiff continues to be in possession of the 

property, suit for declaration and injunction without 

seeking relief for possession in the facts and 

circumstances of the case, is maintainable.  

vi. The second substantial question of law regarding 

limitation under Article 64 of the Limitation Act 1963, 

would be of no consequences in view of the answer 

to the first substantial question of law. 

 

Accordingly, the following: 

  O R D E R 

i)  The appeal is dismissed. 

ii) Judgment and decree dated 28.01.2016 

passed in O.S.No.19/2012 on the file of the 

Additional Civil Judge and JMFC, Shahapur 

and the judgment and decree dated 

21.07.2018 passed in R.A.No.18/2016 on 

the file of Senior Civil Judge, Shahapur are 

confirmed.   

 

Sd/- 

(M.G.S.KAMAL) 

JUDGE 
KJJ,SN 
List No.: 1 Sl No.: 22 

Ct:pk 
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